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SPONSOR MEMO

GREATER METROPOLITAN MULTIPLE EMPLOYER PLAN & TRUST

RE: 8419A(f)(6) Requlations — REG 165868-01 — Published July 11, 2002

The much-anticipated regulations interpreting the 10-or-nore
enpl oyer wel fare benefit plan rules under 8419A(f)(6) were issued by the
Treasury Departnment on July 10, 2002, and published in the Federal
Regi ster on July 11, 2002.

These rules are effective for the first taxable year beginning after
July 11, 2002, which for cal endar year taxpayers will be the year 2003.
For fiscal year taxpayers, any taxpayer with a fiscal year beginning
August 1, 2002 or later will be subject to these new rul es.

The regulations are proposed, and provide for a comment period
followed by a hearing. Witten comments nust be received by the Treasury
Department prior to Cctober 9, 2002, and requests to speak at the public
heari ng scheduled for Novenber 5, 2002 nust be received no later than
Oct ober 15, 2002.

The publication of this guidance conmes 18 years after passage of the
| aw i n DEFRA 1984, and the regul ations purport to be an interpretation of
existing law. Unfortunately, as will be seen fromthe analysis set forth
in the article attached, the regulations delve into the area of new
| egislation, which is not part of the Treasury or |IRS function, but
rather conmes within the purview of Congress. It is believed that this
overreaching will be pointed out in the coments and public hearing on
t he subject, over the next several nonths.

The regulations are an attenpt to define "experience rating", the
only two words in the Internal Revenue Code that preclude the protection
of the 8419A(f)(6) exception to the general deduction limts of 8419 and
8419A.

The regulations provide a b5-part test to describe when a plan
vi ol ates the experience rating concept. These characteristics are:
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1. Plan assets allocated anmong the participating
enpl oyers through a separate accounting for
i ndi vi dual enpl oyers;

2. Amounts charged under the plan would differ
anong the enployers in a mnner that is not
reflective of differences in risk or rating
factors commonly taken into account by insurers;

3. The plan does not provide for fixed welfare
benefits for a fixed coverage period for a fixed
price;

4. The pl an charges an unreasonably high anount for
the covered risk; and

5. The plan provides for paynent of benefits upon
triggering events other than illness, personal

injury or death of an enployee or famly nenber,
or the enployee's involuntary termnation of
enpl oynent .

The enuneration of +these characteristics goes far beyond a
definition of experience-rating, and provides a whole set of new rules,
which are nore properly the subject of legislation rather than
interpretive regul ations.

Treasury also provides a definition of "enployer"”, as including
controll ed groups, affiliated service groups and | eased enpl oyees. This
is particularly troubling, since there is no provision in the Code having
to do with what enpl oyees are properly included as to each enpl oyer, and
this appears to be a gratuitous definition having no roots in either the
Code or these regul ations.

These regulations clearly overreach their stated purpose, in an
attenpt by the Treasury Departnent to define the law rather than
interpret the |aw For this reason, we believe that these regul ations
will ultimtely be found to be invalid and ill egal

W will be attenpting to denonstrate to the Treasury Departnent in
t he next several weeks why these regulations should be w thdrawn, and we
wi |l be suggesting alternative nethods of acconplishing the definition of
experience rating in a nore traditional manner. It is our belief that a
clear and concise definition of experience rating was furnished by the
United States Suprene Court in United States v. Anerican Bar Endowrent,
477 U.S. 105,107 (1986), cited with approval in Booth v. Conm ssioner,
108 TC 524 (1997), a case specifically dealing wth welfare benefit
pl ans. That definition is stated by the Suprene Court to be "The essence
of experience rating is the charging back of enployee clains to the
enpl oyer's account."

Until these regulations are nodified, finalized or repealed, it is
i ncunbent upon all plan sponsors to informtheir prospective new nenbers
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of the existence of these proposed regul ations. Only after a thorough
analysis of the situation can a proper decision be nmade as to whet her or
not to enter into participation in the plan.
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